STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

RUSSELL S. LAWER

Petiti oner,
VS. Case No. 07-2192
DEPARTMENT OF MANAGEMENT
SERVI CES, DI VI SI ON OF
RETI REMENT,

Respondent .
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RECOMVENDED ORDER

This cause cane on for fornmal proceedi ng and hearing, as
noticed, in Jacksonville, Florida, on August 22, 2007, before
P. Mchael Ruff, a duly-designated Adm ni strative Law Judge of
the Division of Admnistrative Hearings. The appearances were as
fol |l ows:

APPEARANCES

For Petitioner: Geoffrey M Christian, Esquire
Depart nent of Managenent Services
4050 Espl anade Way, Suite 160
Tal | ahassee, Florida 32399-0950

For Respondent: Thomas A Delegal, 111, Esquire
Del egal Law O fices, P.A
424 East ©Monroe Street
Jacksonville, Florida 32202

STATEMENT OF THE | SSUES

The issues to be resolved in this proceedi ng concern whet her
the Petitioner's rights and benefits under the Florida Retirenent
System (FRS), should be forfeited for the reasons alleged in the
Notice of Forfeiture of Retirement Benefits dated March 12, 2007.

PRELI M NARY STATEMENT




This cause has its origin in a Notice of Forfeiture of
Retirement Benefits issued on March 12, 2007, by the Respondent,
Departnent of Managenent Services, Division of Retirenent
(Division). 1In that Notice the above-naned Petitioner was
advi sed that the Respondent had decided to forfeited his rights
and benefits under the FRS pursuant to the provisions of Section

112.3173, Florida Statutes (2003).Y The Agency action at issue
was based upon the Respondent |earning that the Petitioner may
have been convicted in a state court proceeding of a certain
third degree felony. On April 1, 2007, the Petitioner filed a
timely request for admnistrative hearing to contest the
proposed agency action. The initial Petition filed by the
Petitioner was dism ssed without prejudice to re-filing an
Amended Petition concerning certain insufficiencies in the
Petition. Petitioner thereupon filed an Anended Petition on
April 26, 2007, and the matter was transferred to the D vision
of Adm nistrative Hearings for formal proceeding. The case was
duly assigned to the undersigned Adm nistrative Law Judge for
formal proceedi ng and conducting of a formal hearing pursuant to
Section 120.57(1), Florida Statutes.

The cause canme on for hearing as noticed. The Petitioner
called no wtnesses, but offered Petitioner's Exhibits one
t hrough five which were received in evidence. The Respondent,
with the burden of proof, presented the testinony of one w tness

and offered seven exhibits for adm ssion into evidence.



Respondent's Exhibits one and two, the Arrest and Booki ng
Report, and the Crimnal Information by the state attorney for
the (Fourth Crcuit), Duval County, were not admtted on grounds
of being irrelevant and hearsay, and not com ng wthin any
recogni zed hearsay exception rai sed by the Respondent's counsel.
Respondent’'s exhibits one and two are irrel evant since they
refer to an arrest nmade by a | aw enforcenent officer and charges
filed by the state attorney. They are not evidence of any
conviction of a crime for purposes of the issue of forfeiture of
benefits as contenplated by Section 112.3173, Florida Statutes.
Concerni ng the hearsay character of the two exhibits, it was
determ ned that they were obtained and maintained in
contenplation of litigation and no sufficient foundation was
offered to show that they conplied with the business records
exception to the hearsay rule, which had been asserted by
Respondent's counsel in response to objection. Thus, they are
hearsay. Ruling on that issue was reserved until it could be
determ ned if conpetent, non-hearsay testinony or evidence was
adduced whereby the two exhibits could be considered
corroborative hearsay, as contenplated by Section 120.57(1)(c),
Florida Statutes. Since the only evidence of which they could
be corroborative or explanatory is Respondent's Exhibit seven,
the deposition of Deputy Sheriff Lavalley, and since, for

reasons delineated bel ow, that deposition cannot be admtted



into evidence, Respondent's Exhibits one and two are not
admtted for any purpose offered. Because they are irrelevant
the question of the quality of their hearsay character is
immaterial in any event.

The previously reserved ruling on Respondent's exhibits one
and two is now entered and, after consideration of post-hearing
witten argunments, they are excluded from evidence. The
Respondent' s exhibits one and two are not adm ssible for the
further reason that they did not conme within the anbit of the
public records or governnment record exception to the hearsay
rule contained at Section 90.803.(8), Florida Statutes.
Initially it is pointed out that this statutory section
specifically excludes, in crimnal cases, matters observed by
police officers and other |aw enforcenment personnel and that
police reports in such proceedings are not adm ssi ble against a
defendant. The |[imtation is based on the belief, according to

Prof essor Charles Earhardt in Florida Evidence that observations

by officers at the scene of a crinme or when a defendant is
arrested are not as reliable as observations by public officials
in other cases because of the adversarial nature of the

confrontati on between the police and the defendant. See United

States v. Puente, 826 F.2d 1415, 1418 (5th Gr. 1987). Al though

these two exhibits are not offered under the public records

exception herein in a crimnal proceeding, but rather an



adm ni strative one, the inherent flawin reliability potentially
present in the reports of |aw enforcenent officers which
prevents them under the above statutory section from being
admtted as a public record exception to the hearsay rule would
have the sanme unreliable quality attached in this proceedi ng, as
in a crimnal proceeding. Mreover, however, under the Florida
Evi dence Code at Section 90.803(8), Florida Statutes, records of
a public body that rely upon information supplied from outside
sources or records which contain evaluations or statenents of
opinion by a public official are inadm ssible hearsay under the

Florida Evidence Code. See Lee v. Departnent of Health and

Rehabilitative Services, 698 So. 2d 1194, 1201 (Fla. 1997),

wherein it was held that a witten report of an HRS enpl oyee who
i nvestigated an incident was inadm ssible under the above
section of the evidence code as being a record supplied by
out si de sources, or which contained eval uations or statenments of
opinion by a public official and which are inadm ssi bl e under
the public records exception under Section 90.803(8), Florida
Statutes. The court said in that case: ". . . in Florida,
rather than offering this type of record, a witness nust be
cal | ed who has personal know edge of the facts.” Here the
arrest report, as well as the state attorney's information, in
addition to being irrel evant because they don't provide

probative evidence that the Petitioner herein sustained a



conviction of a felony enunerated in the operative statute
involved in this proceeding, clearly contain eval uations or
opi nions of a public official. Therefore, under the referenced
authority, they cannot be admtted into evidence under the
public records exception to the hearsay rule either.
Respondent’'s Exhibit three is a plea of guilty and
negoti ated sentence. An objection to that exhibit was nade on
the basis of hearsay and authenticity. The parties given an
opportunity to brief the question of its admssibility in terns
of the hearsay issue. Concerning the objection to
aut hentication, the docunent was determ ned to be perm ssibly
aut henti cat ed because, although not certified, as would normally
be required, the circunstances depicted on the face of the
docunent, and surrounding its obtaining and sponsorship by the
Respondent's counsel, show circunstantial authenticity such that
it was deened authentic pursuant to Section 90.901, Florida
Statutes. Further, under the germane case law, a plea of guilty
in a prior crimnal proceeding is adm ssible in a subsequent

proceedi ng as an adm ssion by a party opponent. See Boshnack v.

Wrldw de Rent-A-Car, Inc., 195 So. 2d 216, 218-19 (Fla. 1967)

and Stevens v. Duke, 42 So. 2d 361, 363 (Fla. 1949). The court

in Stevens went on to say, however, that such a plea of guilty
is not conclusive, but may be explained by the party against

whomit is offered in the subsequent proceeding and that the



basis of admssibility is that it is a declaration agai nst
interest, rather than the conviction serving as independent
obj ective evidence. So, on this basis, Respondent's exhibit
three, the plea of guilty, although not certified, is admtted
on the basis of being a party adm ssion for purposes of Section
90.803.(18)(a), Florida Statutes.

Respondent's Exhibit four is the Judgnment of Conviction.
The Judgnent is a certified copy and neets the test for
aut hentication. The Respondent contends that the Judgnent of
Conviction is a public record and i s adm ssi bl e under that
exception to the hearsay rule. However, it has been determ ned

in Napoli v. State, 596 So. 2d 782, 786 (Fla. 1lst DCA 1992) that

a Judgnment of Conviction is not a public record for purposes of
Section 90.803(8), Florida Statutes. The Florida Evidence Code
does not contain an exception to the hearsay rule for judgnents
of prior convictions. Under Florida |aw a conviction is not

adm ssible in subsequent litigation to prove the truth of sone

essential element in the conviction. See al so Boshnick v.

Wor|l dwi de Rent-A-Car, supra. "The lawis well established that

a Judgnment of Conviction of a crimnal offense, whether based on

a plea of guilty or nolo contendere, is not admssible in a

subsequent civil proceeding as proof of the facts on which it is

based.” See also Nunez v. CGonzal ez, 456 So. 2d 1336, 1338 (Fl a.

2nd DCA 1984). ("It is well settled that a Judgnent of



Convi ction cannot be introduced into evidence in a civil action
to establish the truth of the facts upon which it was
rendered").

Respondent's Exhibit five is the Judgnent and Restitution
Oder. It is not certified and could be determ ned to not be
properly authenticated. The undersigned determ ned at the
heari ng, however, that the circunstances of its proffer and
possessi on by the Respondent, together with the circunstances
depicted on the face of the judgnent, showed sufficient
circunstantial indicia of authentication to allowit to be
circunstantially authenticated pursuant to Section 90. 901,

Fl orida Stat utes.

The probl emremai ns, however, that the Judgnent and
Restitution Order is hearsay. It does not conme within the
public record exception to the hearsay rule, and thus, in view
of the authority cited above with regard to Respondent's exhi bit
four, as well as Charles Ehrhardt: Florida Evidence 2005
edition, Section 803.22(a), it is determned that therefore,
Respondent's exhibits four and five, (after review ng the
argunents of the parties submtted in witing, post-hearing),
are not adm ssible into evidence for proof of the truth of the
facts upon which they were rendered. Respondent's Exhibit six
was adm tted.

Petitioner's Exhibit seven is the deposition of Duval



County Sheriff's Deputy Lavalley. It has been offered into

evi dence as "forner testinony" for purposes of Section

90. 803(22) and 90.804(2), Florida Statutes. After consideration
of argunents of the parties submtted, it is determned that the
deposition is not admtted into evidence. This is based on the
fact that there was no showi ng that the deputy was an

unavai l abl e witness, and on authority of G abau v. Departnent of

Heal th, 816 So. 2d 701, 709 (Fla. 1st DCA 2002). That deci sion
hel d that Section 90.803.(22), Florida Statutes, is
unconstitutional based upon a violation of the Separation of
Powers Doctrine, as an infringenent on the Florida Suprene
Court's authority to establish rules of procedure for courts.

This is treated in nore detail in the Concl usions of Law infra.

Upon concl usion of the hearing the parties elected to have
the record of the hearing transcribed and to submt proposed
recommended orders, upon an extended schedul e, including the
opportunity to brief and argue the evidentiary issues concerning
the exhibits referenced. The Proposed Recommended Orders have
been considered in the rendition of this Recomended O der.

FI NDI NGS OF FACT

1. The Division of Retirenent (Division) is an Agency of
the State of Florida charged with the responsibility of nanagi ng,
governing and adm nistering the Florida Retirenment System (FRS)

on behalf of the Departnent of Managenent Servi ces.



2. The FRS is a public retirenment systemas defined in
Florida law. It provides benefits to | ocal and state enpl oyees,
i ncluding teachers, state legislators, local public officials,
and public enpl oyees enpl oyed by | ocal or state agencies which
are nmenbers of the FRS.

3. The Petitioner, Russell S. Lawler, was enployed as a
state enpl oyee by the Departnent of Health from August 1983 until
he resigned his position in January 2004. Because he was
enpl oyed by the Departnment of Health, the Petitioner becane a
participant in the FRS public retirenent system as of August
1983. Hi s benefits in the FRS becane vested after 10 years, or
i n August 1993.

4. On March 12, 2007, the Respondent Agency sent the
Petitioner a Notice of Action to Forfeit Retirenment benefits, in
evi dence as Respondent's exhibit six. The Division thus advised
the Petitioner that it was proceedi ng under Section 112.3173(3),
Florida Statutes, which provides that a public enpl oyee who is
convi cted of specified offenses conmtted prior to retirenment, or
who is term nated by reason of admtted conm ssion, aid, or
abetnment of a specified offense, wll forfeit all rights and
benefits under the FRS. The Notice went on to list the six
specified offenses in Section 112.3173(2)(e), Florida Statutes,
whi ch provide for the forfeiture of retirenment benefits. The
specified offenses include the commtting, aiding, or abetting of
enbezzl enent of public funds; of theft by a public officer or
enpl oyee fromhis or her enployer; bribery in connection with

public enploynent; any felony specified in Chapter 838, except
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Sections 838.15 and 838.16, Florida Statutes; the commtting of
an i npeachabl e of fense, or

The commtting of any felony by a public

of ficer or enployee who, willfully and with
intent to defraud the public or the public
agency for which the public officer or

enpl oyee acts or in which he or she is

enpl oyed of the right to receive the
faithful performance of his or her duty as a
public officer or enployee, realizes or
obtains, or attenpt to realize or obtain, a
profit, gain, or advantage for hinself or
hersel f or for some other person through the
use or attenpted use of the power, rights,
privileges, duties, or position of his or
her public office or enploynent position.

Utimately, through the testinony of the Respondent's sole
wi tness, M. Gaines and through Respondent's concession in its
Proposed Reconmended Order, the Division elected to proceed
agai nst the Petitioner solely under Section 112.3173(2)(e)6.,
Florida Statutes, the above-quoted statutory provision, which is
the so-called "catch all" provision

5. After receiving this Notice fromthe Division the
Petitioner submitted a tinely Petition challenging the forfeiture
of his retirenment benefits on April 2, 2007. On April 26, 2007,
the Petitioner submtted an Arended Petition to the Division,
which was ultimately referred to the Division of Adm nistrative
Hearings and t he undersi gned Adm ni strative Law Judge, who
conducted the hearing on the above date.

6. The Respondent Division, in essence, nmaintains that the
Petitioner, who was enpl oyed as a pharnmaci st by the Departnent of
Health, stole certain controlled substances or drugs fromthe

Department of Health pharmacy where he was enpl oyed, and was

11



convicted of illegal possession of controlled substances. It
contends that such conduct constitutes violation of paragraph six
of the above-quoted statutory provision, is the conm ssion of a
felony violative of that provision, and that forfeiture of his
retirement benefits is appropriate.

7. At the hearing the Respondent sought to introduce the
foll ow ng docunments into evidence: the arrest and booking report
dat ed Decenber 31, 2003, (Respondent's Exhibit one); the state
attorney's information dated January 16, 2004, as Respondent's
Exhibit two; the plea of guilty entered by the Petitioner in that
underlying crimnal case, and the negotiated sentence, which is
one docunent, dated March 14, 2004, as Respondent's Exhi bit
three; the Judgnent of Conviction dated March 15, 2004, as
Exhi bit four and the related Judgnent and Restitution O der of
April 5, 2004, as Respondent's exhibit five.

8. The Respondent was not the custodian of the records for
t he Respondent's Exhibits one, two, three, four, and five, which
were obtained fromthe Cerk of Crcuit Court in and for Duval
County, Florida, and not fromthe Respondent's own naintai ned
records. No foundation was laid for their adm ssion under the
busi ness records exception to the hearsay rule, because no
w tness was called who could lay such a foundation. Moreover,
they were clearly and admttedly acquired by the Respondent
Division solely for the purpose of pursuing the forfeiture action
against the Petitioner, the instant litigation. They were not
shown to be business records maintained in the regular course of

busi ness by an appropriate foundation witness. They are al so

12



proffered as being adm ssible wthin the public records exception
to the hearsay rule contained in Section 90.803(4), Florida
Statutes, and as party adm ssions and, for that reason,

adm ssi bl e over hearsay objection.

9. The adm ssibility issues are dealt with in the
Prelimnary Statement and in the Concl usions of Law bel ow.
Respondent's Exhibits one and two are inadm ssible for the
reasons delineated herein. Respondent's Exhibits three, four,
and five have limted admssibility. Exhibit three, the Plea of
Quilty and Negotiated Sentence is adm ssible as a party
adm ssion. The Judgnent of Conviction, Respondent's Exhi bit
four, and the related Judgnent and Restitution O der,
Respondent's Exhibit five, are deened, under Florida |law, to be
i nadm ssi bl e under the public records exception to the hearsay
rule contained in Section 90.803(4), Florida Statutes. They are
not adm ssible to show the underlying facts upon which they are
based or rendered. As judgnents they have specific limted
statutory adm ssibility under Section 92.05, Florida Statutes,
merely to show that they were entered and they are valid. There
is also limted authority to the effect that the Judgnent of
Conviction, to the extent that it is based upon the Guilty Plea,
and therefore subsunes it, presumably can be admtted as a party
adm ssion. Since the guilty plea in the underlying crimnal case
related to this proceeding has been admtted as a party
adm ssion, such in this case is a distinction wthout any

evidential or |egal difference.
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10. The Respondent al so proffered into evidence the
deposition transcript of Deputy Chris Lavalley who is an officer
of the Duval County Sheriff's Ofice. The deposition was noticed
on July 19, 2007, with the deposition to be conducted (which it
was) on August 13, 2007. The notice advised the Petitioner that
t he deposition was being taken for purposes of discovery, for use
at trial, or for any other purpose for which it may be used under
the applicable laws of Florida. On July 23, 2007, the Respondent
noticed its serving of Answers to the Petitioner's
I nterrogatories in which the Respondent did not |ist Deputy
Lavalley as a witness in that discovery response. During the
deposition and thereafter the Respondent never notified the
Petitioner's counsel that Detective Lavalley would not be called
or available as a witness at the hearing, which was schedul ed for
August 22, 2007.

11. Detective Lavalley was the author of the arrest and
booki ng report contained in Respondent's exhibit one and was the
arresting officer in the underlying crimnal proceeding related
to this forfeiture proceeding. The Respondent and Respondent's
counsel made no showi ng before, during, or after the hearing in
this case that Detective Lavall ey was an unavail able witness as a
predicate to an attenpted introduction of Detective Lavalley's
deposition (Respondent's Exhibit seven). The record reflects
that Detective Lavalley is, or was, at tines pertinent, an
of ficer of the Duval County Sheriff's Ofice and this hearing was
conducted in Jacksonville, in Duval County, Florida. There was

no show ng that he was beyond 100 mles fromthe hearing site or
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any ot her reason why he woul d be an unavail abl e w t ness. 12.
The Respondent presented as its sole witness M. Ira Gaines, a
benefits admnistrator in the Division' s Bureau of Benefits
Calculation. M. Gaines had no personal know edge or conpetency
to testify concerning any facts underlying the acts for which the
Petitioner received the felony conviction at issue. He was not

t he custodi an of the records of the Duval County Clerk or Crcuit
Court. He did establish he validly had access to the Division's
own records in the pursuit of his regular duties and business for
the Division and his bureau. He thus was able to establish that
the nane of the Petitioner and the Petitioner's Social Security
nunber in the records of the Division, of which he had direct
know edge and access to, were the sane as those depicted on the
Respondent's exhibits. It was thus established that the
defendant in the underlying crimnal proceeding at issue is the
same Russell S. Lawer as the Petitioner in this case, who is
subject to this forfeiture proceeding.

13. M. Gaines testified that in order for a retiree's
benefits to be subject to forfeiture, that the retiree nust be
convicted of "a felony that related with the enpl oynent of that
enployer . . ." He also established, as the Respondent has
conceded, that Section 112.3173(2)(e)6., Florida Statutes, is the
specific and only offense for which forfeiture of the
Petitioner's retirement benefits is sought in this proceeding.

14. The Petitioner pled guilty to possession, actual or
constructive, of a controlled substance (codeine) and is shown by

the related judgnment of conviction to be convicted of a third-

15



degree felony in violation of Section 893.13(6)(a), Florida
Statutes. Exhibit four shows that he was adjudicated guilty of
such. The plea of guilty and negoti ated sentence contained in
Respondent's Exhibit three al so shows that the court was to
reserve jurisdiction for restitution. Respondent's Exhibit five,
t he Judgnent and Restitution Order, shows restitution in the
amount of $860.00 was to be nmade to the Departnent of Health and
the Victim Conpensation Trust Fund of the Ofice of the Attorney
CGeneral .

15. The above findings are all that the Respondent's
evi dence shows concerning the felony of which the Petitioner was
convicted. The Respondent did not adduce any substanti al,
per suasi ve evidence or w tnesses concerning the nature of the
Petitioner's duties at the Departnent of Health or how those
duties had any relationship to the crine the Respondent all eges
to be the basis for the forfeiture action herein.

16. The above adm ssi bl e evidence does not show, for
i nstance, where the Petitioner obtained the illegal controlled
subst ances, possession of which, actual or constructive, he was
convicted of, nor is there preponderant, persuasive evidence to
show t hat, even though the order in exhibit five requires
restitution to the Departnent of Health, what the restitution was
for or for what purpose it was to be made. To presune nore facts
t han shown on the face of that order would be specul ation, and
woul d not be based on adm ssible evidence. It could be for a

nunber of reasons, such as to pay investigative costs to the
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Departnent of Health, or for other reasons, since it was based on
a negotiated plea and restitution.

17. Even if Exhibit five could be deened to show that the
Department of Health was a victimof a crine commtted by the
Petitioner, there was no preponderant, persuasive evidence by
which it mght be found that the Petitioner actually deprived his
enpl oyer of anything of value, or acted at any tine with the
intent to defraud his enployer, the public, and the Departnent of
Health of the right to receive the faithful performance of his
duties as a public officer or enployee. There was no
preponderant, persuasive evidence to show that the Petitioner
realized, obtained, or attenpted to realize or obtain a profit,
gain, or advantage for hinself or for sone other person, by the
use or attenpted use of the power, rights, privileges, duties, or
position of his public office or enploynent position.

18. There was sinply no evidence adduced to show what his
duties were or to show how the function of his duties or his
enpl oynent position mght have a relationship to the crine for
whi ch he pled guilty and was convicted. Thus, there is no
pr eponder ant, persuasive, adm ssible evidence which is conpetent
to show that a specified offense, as contenplated in Section
112. 3173(2)(e)1-6, Florida Statutes, was comm tted.

19. The Petitioner has filed a Mdtion for Attorney's Fees
pursuant to Section 57.105, Florida Statutes, and provided the
Respondent notice of his intent to seek attorney's fees under

t hat secti on.
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CONCLUSI ONS OF LAW

20. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. 88 120.569 and 120.57(1), Fla. Stat. (2007).

21. Article Il, Subsection 8(d), Florida Constitution
(1976), provides in pertinent part:

SECTION 8: Ethics in governnment.--A public
office is a public trust. The people shal
have the right to secure and sustain that
trust agai nst abuse. To assure this right:

* * *

(d) Any public officer or enployee who is
convicted of a felony involving a breach of
public trust shall be subject to forfeiture
of rights and privil eges under a public
retirement system or pension plan in such
manner as may be provided by | aw

22. Section 112.311, provides in pertinent part:

(1) INTENT.--It is the intent of the
Legi slature to inplenent the provisions of
s. 8(d), Art. Il of the State Constitution.

(2) DEFINITIONS.--As used in this section,
unl ess the context otherw se requires, the
term

(a) 'Conviction' and 'convicted nmean an
adj udi cation of guilt by a court of
conpetent jurisdiction; a plea of

guilty or of nolo contendere; a jury verdict
of guilty when adjudication of guilt is

wi t hhel d and the accused is placed on
probation; or a conviction by the Senate of
an i npeachabl e of f ense.

(b) 'Court' means any state of federal

18



court of conpetent jurisdiction which is
exercising its jurisdiction to consider a
proceedi ng involving the all eged conm ssion
of a specified offense.

(c) '"Public officer or enployee' neans a
of ficer or enployee of any public body,
political subdivision, or public
instrunentality within the state.

(d) '"Public retirenment systemi neans any
retirement systemor plan to which the
provi sions of part VII of this chapter

apply.
(e) 'Specified offense’ neans:

* * *

1. The commtting , aiding, or abetting of
an enbezzl enent of public funds;

2. The commtting, aiding, or abetting of
any theft by a public officer or enployee
fromhis or her enployer;

3. bribery, in connection with the
enpl oyment of a public officer or enployee;

4. Any felony specified in Chapter 838,
except ss. 838.15 and 838. 16;

5. The commtting of an inpeachabl e
of fense; or

6. The commtting of any felony by a public
of ficer or enployee who, willfully and with
intent to defraud the public or the public
agency for which the public officer or

enpl oyee acts or in which he or she is

enpl oyed of the right to receive the
faithful performance of his or her duty as a
public officer or enployee, realizes or
obtains, or attenpts to realize or obtain, a
profit, gain, or advantage for hinself or
herself or for some other person through the
use or attenpted use of the power, rights,

19



privileges, duties, or position of his or
her public office or enpl oynent position.

(3) FORFEITURE. --Any public officer or
enpl oyee who is convicted of a specified

of fense commtted prior to retirenment, or
whose office or enploynent is term nated by
reason of his or her admtted comm ssion,
aid, or abetnent of a specified offense,
shall forfeit all rights and benefits under
any public retirenent system of which he or
she is a nmenber, except for the return of
his or her accumul ated contributions as of
the date of term nation.

23. The Division contends that all of M. Lawler's rights
and benefits under the FRS nust be forfeited pursuant to Section
112.3173(2)(e)6. It asserts that M. Lawl er was convicted of a
felony as a public enployee whereby he willfully and with intent
to defraud the public or the public agency for which he was
enployed of the " . . . right to receive the faithful performance
of his her or duty as a public officer or enployee,” and that he
realized, obtained or attenpted to realize or obtain a profit,
gain, or advantage for hinself through the use or attenpted use
of the power, rights, privileges, and duties of his enpl oynent
position. The Division has taken the position during the
testinmony at hearing, and in its proposed recommended order, that
it is proceeding under sub-paragraph six of the above-quoted

statutory definitions of "specified offense,” the so-called

“catch all provision.” It is not contending that the

Petitioner has comnmtted a felony involving the offenses |isted

in paragraph 1-5 of the above-quoted statute.
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24. The Division, as the party asserting that M. Lawer's
rights and benefits under the FRS should be forfeited bears the

burden of proof during this proceeding. See Florida Departnment

of Transportation v. J.WC. Conpany, Inc., 396 So. 2d 778, 788

(Fla. 1st DCA 1981)("In accordance with the general rule,
applicable in court proceedings, 'the burden of proof, apart from
statute, is on the party asserting the affirmative of an issue

before an adm nistrative tribunal.' Balino v. Departnent of

Health and Rehabilitative Services, 348 So. 2d 349 (Fla. 1st DCA

1977)").
25. The statutory forfeiture provision at issue in this
case is not penal and does not involve disciplinary action

against a licensee. See Busbee v. State, Division of Retirenent,

685 So. 2d 914, 918 (Fla. 1st DCA 1986) (Statutory FRS pension
forfeiture provision does not inpose punishnent or involve

di sciplinary action). The standard of proof, therefore, is
"preponderance of the evidence." See 8§ 120.57(1)(j), Fla. Stat.
(2007) ("Findings of fact should be based upon a preponderance of
t he evi dence, except in penal and |licensure disciplinary

proceedi ngs or except as otherw se provided by statute . . .").

26. The Respondent agency has failed to neet that burden
and prove facts which would denonstrate that the Petitioner has
commtted a specified offense, as enunerated and described in the
above statutory authority under which the Respondent is
proceeding. This is because, after allowing the parties to brief

t he hearsay, relevance and authentication issues, raised by
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objection as to the Respondent's exhibits, or nost of them the
Respondent's Exhibits one, two, and seven are deened inadm ssible
based upon being inadm ssible hearsay or irrelevant. Exhibits
four and five, the judgnents, are not adm ssible for proof of the
truth of the facts underlying the rendition of the judgnents.
Petitioner's Exhibit three, the Plea of Guilty and Negoti at ed
Sentence is deenmed adm ssi bl e based on being a party adm ssion,
as an exception of the hearsay rule. The reasons are delineated
bel ow.

Detective Lavalley's deposition (Respondent's Exhibit 7)

27. Detective Lavalley's deposition, the deposition of the
arresting officer concerning the underlying crimnal matter is
i nadm ssi bl e hearsay. The Florida Rules of Cvil Procedure,
1.330(a)(3), prohibits the introduction of a deposition at a
trial or hearing unless the witness is unavail able or upon other

exceptional circunmstances. See State of Florida Agency for

Heal th Care Adm nistration, Board of Medicine v. Peter Al agona,

M D., DOAH Case No. 95-2467 (1996). The circunstances whereby a
deposition may be permtted under Florida Rule of G vil
Procedure 1.330(a)(3) concern witness unavailability due to
illness, age, and infirmty, or inprisonnent, or if "the wtness
is at a greater distance than 100 mles fromthe place of trial
or hearing." Mreover, a deposition is adm ssible under this
rule only insofar as it is adm ssible under the rules of

evidence. The deposition is hearsay and nust conport with the
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two hearsay exceptions contained in Section 90.804(2)(a),
Florida Statutes, and 90.803(22), Florida Statutes, concerning
when the deposition m ght be adm ssible as "Forner Testinony."

28. Pursuant to Section 90.804(2)(a), a deposition nay be
i ntroduced into evidence only upon a showing that the wtness is
unavai l abl e. Conversely, Section 90.803(22) requires no show ng
of witness unavailability before a deposition may be admtted as
former testinony, but both hearsay rules apply to a deposition
taken in the sane or another proceeding and require that the
party agai nst whom the deposition is offered be identical to the
party with the sane interest in the prior proceeding or
deposition or its successor in interest, and that it had "an
opportunity or simlar notive to develop the testinony by
direct, cross, or re-direct exam nation."

29. In the case of Grabau v. Departnent of Health, Board

of Psychol ogy, 816 So. 2d 701, 709 (Fla. 1st DCA 2002), the

court found that Section 90.803(22), is unconstitutional because
it violates the separation of powers by usurping the Florida
Suprene Court's constitutional authority to inplenment rules of
procedure for courts. Thus, the court held that the

i ntroduction of a deposition as former testinony in a hearing

w thout a showi ng of the wtness's unavailability, would violate
due process of | aw because of conflict wth Florida Rules of

Cvil Procedure 1.330. The Florida courts have al so rul ed that

23



depositions violative of Rule 1.330 are inadmssible in civil

proceedi ngs. See Jones v. R J. Reynolds Tobacco Co., 830 So. 2d

854, 855 (Fla. 2d DCA 2002)(trial court did not err in finding
depositions introduced under hearsay rule 90.803(22)

inadm ssible in a civil trial); Collins v. Tinber, 536 So. 2d

351, 352 (Fla. 1st DCA 1988)(error for court to rely upon
deposition testinony where deponent's absence at hearing "not

shown to be excused" by Rule 1.330(a)(3); Friedman v. Friednman,

764 So. 2d 754, 755 (Fla. 2d DCA 2000) (di scovery deposition
i nadm ssi bl e as substantive evidence unless it satisfies
requi renents of Rule 1.330(a)(3), which governs fornmer testinony
hearsay rul e 90. 803(22).

30. Detective Lavalley's deposition is not adm ssible
because Section 90.803(22) has been determned to violate the
Fl orida Constitutional provision that rules of procedure have to

be adopted by the Florida Suprene Court. See G abau, 816 So. 2d

709 ("anended statute is unconstitutional as an infringenment on
the authority conferred on the Florida Suprenme Court . . . and
deni es due process"); Jones, 830 So. 2d 855, citing In Re:
Amendnments to the Florida Evidence Code, 782 So. 2d 339, 342
(Fla. 2000) (suprene court "refus[ed] to adopt section 90.803(22)
as a rule of evidence, expressing 'grave concerns' about the
statute's constitutionality"). Since evidence in an

adm ni strative proceeding may support a finding of fact only if
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adm ssible in Florida courts over objection, the

unconstitutionality of 90.803(22), as applied to the

ci rcunst ances surrounding the proffer of the deposition, would

prevent Detective Lavalley's deposition frombeing relied upon

as evidence by the adm nistrative |aw judge in this proceeding.
31. In this case, the deposition of Detective Lavalley's

was i ntroduced by the Respondent without any showi ng that the

detective was unavail able under Rule 1.330(a)(3). Moreover,

al t hough the deposition was reportedly noticed by the Respondent

for "purposes of discovery, for use at trial nei t her
Respondent's counsel nor Detective Lavalley indicated during the
deposition or afterward that he would not or could not be nade
avai l able at the hearing. In fact, the Respondent did not show
that any attenpt was nade to procure the appearance of Detective
Laval l ey at the hearing, even though the hearing took place in
Jacksonvill e and Detective Lavalley at tines pertinent hereto
has been a nenber or officer of the Jacksonville sheriff's
office, located in Duval County, well within 100 mles of the
hearing site. As of the tine that Detective Lavalley was
deposed, Respondent had failed to nane himas a witness in its
responses to interrogatories requesting the nanes of each

W t ness whom the Respondent expected to testify. See

Petitioner's Exhibit 3. The Respondent's responses to

interrogatories were served four days before the Respondent
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i ssued the notice of Detective Lavalley's deposition, issued on
July 19, 2007. It is not necessary that a witness deposed for
di scovery purposes al so be used at trial, since deposition
testinony may al so be used solely for inpeachment or rebuttal of
a wtness or in cases where the witness is unavail able. Thus,

t he Respondent’'s noticing of the deposition for "purposes of

di scovery, for use at trial di d not give adequate notice
to the Petitioner that it did not plan to produce Detective
LaValley as a witness at the hearing.

32. Inasnmuch as the Petitioner's counsel was not inforned
that Detective Lavalley would be unavail able or that the
Respondent's counsel did not intend to call himin person for
the hearing, the Petitioner's counsel is deened to have | acked
the sane "notive" to cross-exam ne himas he would have had in

ci rcunst ances where he knew that Detective Lavalley would be

unavai l abl e at the hearing. See Bobby C. Billie and Shannon

Larsen v. St. Johns River Water Mgnt. Dist. and Marshall Creek

Cnty, Dev. Dist., DOAH Case No. 03-1881 (2004)(party unaware

t hat expert w tness would be unavailable at trial |acked sane
notive to question expert as in circunstances where party seeks
to preserve testinony for trial); Friedman, 764 So. 2d 755
("attorney taking a discovery deposition does not approach the
exam nation of a witness with the sane notive as one taking a

deposition for purpose of presenting testinmony at trial"); Okan,
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Inc., d/b/a Choice Pharnmacy v. Agency for Health Care Adm n.

DOAH Case No. 00-0113MPI (2002) (where deponent gave no
i ndi cati on he woul d be unavail able for hearing, unsworn attorney
statenments may be insufficient predicate for introduction of

deposition testinony); Paul Corbiey and Barbara Corbiey v.

Action Instant Concrete, LLC and Dep't of Envtl. Protec., DOAH

Case No. 05-2891 (2006)(di scovery deposition insufficient to
support finding where no predicate laid for unavailability of
wi tness under Rule 1.330(a)(3)(b) and both forner testinony
hear say exceptions require simlar notive to devel op deponent's
testimony on direct or cross-exam nation).

33. Therefore, the introduction of Detective Lavalley's
deposition testinony, as former testinony, conflicts with Rule
1.330(a)(3), Florida Rules of Civil Procedure, and, if all owed,
woul d anmount to an unconstitutional enploynent of the hearsay
exception contained in Section 90.803(22), Florida Statutes,
based upon the interpretation of the court in the G abau
decision. It would violate the Petitioner's due process right
to a fair hearing.

34. Since Detective Lavalley's deposition is inadm ssible,
Respondent's Exhibits one, two, three, four, and five cannot be
corroborative or explanatory hearsay, based upon the now
determ ned inadm ssibility of Detective Lavalley's testinony.

The adm ssibility of Exhibits one, two, three, four, and five
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under the circunstances of the objections as to hearsay
concerning the public records exception, business records
exception, and the party adnm ssion or statenent exception to the
hearsay rule, as well as the issues of relevancy and

aut hentication will next be addressed. It is noted that these
exhi bits cannot be corroborative or explanatory hearsay pendant
to the testinony of Respondent's wi tness Gaines either, since

W t ness Gai nes had no conpetency as a witness to testify to the
matters depicted in Respondent's Exhibits one, two, three, four,
and five or to those contained in Detective Lavalley's
deposition testinony in Respondent's Exhibit seven. Wtness

Gai nes only knew of these matters through obtaining the
docunents which constitute these exhibits, when preparation for
t he subj ect agency action was conmenced at the agency during the
"free-form stage of this proceeding. Wtness Gai nes had no

di rect or personal know edge of such matters.

Petitioner's Exhibits 1 and 2 - the Arrest and
Booki ng Report and the State Attorney's Information

35. In an admnistrative hearing "irrelevant, immuaterial,
or unduly repetitious evidence" should be excl uded.
§ 120.569(2)(g), Fla. Stat. (2007). Under the subject forfeiture
statute, quoted above, an enpl oyee's pension nmay only be
forfeited for a conviction or plea to a specified offense under

that statute. Thus, documents such as the Petitioner's Arrest

28



and Booki ng Report and the charges, enbodied in the state
attorney's Information, fromthe underlying crimnal case, which
were offered into evidence are irrelevant in establishnment of the
Petitioner's ultimate plea or conviction, concerning which the

Respondent is proceeding in this case. See Metropolitan Dade v.

Wl key, 414 So. 2d 269, 271 (Fla. 3d DCA 1982), citing Stevens v.
Duke, 42 So. 2d 361 (Fla. 1949)("The fact that charges were filed

was irrelevant to the issue of civil liability for actions
upon which the charges were originally founded. |If a guilty
verdi ct cannot be introduced as evidence to prove liability and
the plea of guilty may be used only because it is an adm ssion
against interest, it then falls that nothing | ess substantial,
i.e., indictment and di sm ssal, can be entered as evidence of
liability.") Thus, the Arrest and Booki ng Report in Respondent's
Exhi bit one and the Information in Respondent's Exhibit two are
irrelevant and immaterial in establishing the relevant plea or
conviction of any specified offense under which forfeiture is
sought in this proceeding.

36. The docunents contained in Respondent's exhibits one
and two further are inadm ssible hearsay. Though offered as
exceptions to the hearsay rule under the public records exception
contained in Section 90.803(8), Florida Statutes, they do not
qual i fy under that exception. |In Florida, in crimnal cases at
| east, matters observed by police officers or other |aw
enf orcenment personnel are not adm ssible under the public records
exception to the hearsay rule. The limtation is based on the

belief by courts that observations by officers at the scene of a
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crime or when a defendant is arrested are not as reliable as
observations by public officials in other cases or categories
because of the adversary nature of the confrontation between the
police and the defendant on such occasions. Be that as it may,

t he nore germai ne reason the Respondent's Exhibits one and two
are inadmssible in this non-crimnal proceeding, under the
public records exception to the hearsay rule is enbodied in the

third reason, referenced in Ehrhardt, Florida Evidence, 2005

Edition, Section 803.8, p. 784, specifically and intentionally
omtted fromthe hearsay exception in Section 90.803(8) of the
Fl ori da Evi dence Code. Thus, records of a public body that rely
upon information supplied by outside sources, or records which
contain evaluations or statenents of opinion by a public official
are inadm ssi bl e hearsay under the Florida Evidence Code. See

Lee v. Departnent of Health and Rehabilitative Services, 698 So.

2d 1194, 1201 (Fla. 1987)(In an action alleging negligence of
HRS, a witten report of HRS enpl oyee who investigated the
i nci dent was i nadm ssi bl e under Section 90.803(8):

Records that rely on information supplied by
out si de sources or that contain eval uations
or statenents of opinion by a public
official are inadm ssible under . . .

[ Section 90.803(8)]. 'In Florida, rather
than offering this type of record, a wtness
must be call ed who has personal know edge of
the facts.' (Quoting text).

Therefore, in addition to being irrelevant and i mmateri al,
Respondent's Exhibits one and two are inadm ssi bl e hearsay

because they contain an official's evaluations or statenents of
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opi nion and do not qualify for adm ssion under the public
records exception to the hearsay rule contained in Section
90.803(8), Florida Statutes. The exhibits are not adm ssible
under the business records exception for the reasons determ ned
in the Prelimnary Statenment above.

37. Respondent's Exhibit three consists of the plea of
guilty and negoti ated sentence. The docunent consisting of
Respondent's exhibit three was not actually properly
aut henti cated because it was not certified by the clerk of the
circuit court for Duval County, custodian of that record. The
adm ni strative | aw judge, however, exercised discretion and
ruled at the hearing that the circunstances appearing on the
face of the docunment, and the circunmstances concerning how it
was obt ai ned by the Respondent for offer into evidence, shows
circunstantial authenticity, sufficient to rule that the
docunent is authentic for propose of Section 90.901, Florida
Statutes. The plea of guilty and negoti ated sentence is
adm ssi bl e as an exception to the hearsay rule since it
constitutes a statenent of a party or a party adm ssion for
pur poses of Section 90.803(18)(a), Florida Statutes.

38. Respondent's Exhibit four consists of the Judgnent of
Conviction entered in the underlying crimnal case. That
Judgnent was entered pursuant to the guilty plea of the

Petiti oner herein. Under Florida law, a conviction is not
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adm ssible in subsequent litigation to prove the truth of sone
essential elenment in the conviction. The Judgnment of Conviction
is hearsay and the evidence code does not contain an exception
to the hearsay rule. See § 90.803(22)(a), Fla. Stat.; Charles
Ehrhardt, Florida Evidence, 2005 Edition (no hearsay exception
is recognized in Florida for judgnents of conviction). See

Boshnack v. Worldw de Rental Car, 195 So. 2d 216, 218 (Fl a.

1967) (" A judgnent of conviction in a crimnal prosecution cannot
be given in evidence in an action to establish the truth of the

facts on which it is rendered . . . ."); WIllianms v. Castor, 613

So. 2d 97, 99 (Fla. 1st DCA 1993) ("The lawis well established
that a judgnent of conviction of a crimnal offense, whether

based on a plea of guilty or nolo contendere, is not adm ssible

in a subsequent civil proceeding as proof of the facts on which

it is based."); Nunez v. Gonzales, 456 So. 2d 1336, 1338 (Fl a.

2d DCA 1984)(In suit to cover proceeds of insurance policy,

evi dence of beneficiaries' guilty plea to mansl aughter of
insured was inadm ssible: "It is well settled that a judgnent
of conviction cannot be introduced into evidence in a civil
action to establish the truth of the facts upon which it was
rendered."). Thus, the judgnment of conviction in exhibit four
and the related judgnent and restitution order in exhibit five
are hearsay and cannot be admtted in this proceeding for proof

of the facts underlying the entry of the judgnents. Under
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Section 92.05, Florida Statutes (2007), however, as a final

j udgnment or decree they are admi ssible only as prima facie

evi dence of the entry and validity of the judgnents.

39. Therefore, at nost, the judgnent of conviction shows
that the Petitioner was convicted of the original Count Il in
the information filed in the underlying crimnal proceeding,
whi ch was sinply actual or constructive possession of a
control | ed substance, shown on the Judgnent to be a third-degree
felony and in violation of Section 893.13(c)(a), Florida
Statutes. The judgnent and restitution order in exhibit five
shows the Petitioner's nane as defendant, his race, sex, and
soci al security nunber and shows that restitution in the anpunt
of $860.00 was ordered paid as "restitution costs" for the
benefit of the Departnment of Health. Thus, these judgnents
stand, at nost, for what it is depicted on the face of them
w t hout them constituting proof of any underlying facts
concerning the conviction and restitution order. Therefore, at
nmost, they show that the Petitioner was convicted of the third-
degree felony referenced and that restitution was ordered to the
Department of Health. There are no facts in this record to show
why restitution was ordered to the Departnent of Health. 1In the
negoti ated plea process it may even have been a situation where
i nvestigation costs were being reinbursed.

40. In any event, neither of these judgnents, or any other
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adm ssi bl e evidence of record, shows that the Petitioner
perpetrated acts which anmobunt to facts show ng that the above-
referenced statute, under which the Division is proceedi ng, has
been violated. He has been shown to have conmtted the third-
degree felony referenced, but there is no show ng that he had
any intent or notivation to defraud the public or the public
agency for whom he was enpl oyed of the right to receive the
"faithful performance of his . . . duty” as a public officer or
enpl oyee, or that he realized or obtained, or attenpted to
realize or obtain, a profit, gain or advantage for hinself or
sone ot her person. There is no actual show ng by conpetent,

adm ssi bl e evidence that the Petitioner took drugs unlawfully
froman enployer or at the very |least that he took themfromthe
Department of Health or the Departnent of Health's pharnacy. He
coul d have, for instance, been dually enployed at sone ot her
pharmacy, as well, and could have taken the drugs in question
(codeine) fromsuch |ocation or opportunity. There is no

adm ssi bl e evidence as to who purloined the drugs fromthe
Departnent of Health or any other location for that matter. It
is wrth noting that he was convicted of "actual or constructive

possession,” to which he pled guilty. |If he was charged with
actual or constructive possession it mght even be the case that
sonme ot her person took the drugs and he was apprehended with

themin his vehicle or in sone other way deened to have themin
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his constructive possession. The preponderant, persuasive

evi dence of record sinply does not prove facts to show that he
isin violation of Section 112.3173(2)(e)6., Florida Statutes,
under which the division is proceeding, nor, in a parenthetical
sense, that he commtted any violation of paragraph 1-5 of that
statutory subsection because there are no facts established by
credi bl e, persuasive evidence show ng that he commtted any
theft; bribery certainly was not at issue, nor was enbezzl enent.

41. As the party seeking forfeiture of the Petitioner's

retirement benefits, the Respondent has the burden of producing
preponderant, credible evidence of a conpetent nature to prove

that the forfeiture is warranted. See Departnment of Banking and

Fi nance v. Gsborne Stern and Conpany, 670 So. 2d 932 (Fla.

1996). As forfeiture is considered a harsh renedy, the Florida
courts have consistently stated that forfeiture statutes nust be
strictly construed, with doubt being resolved in favor of the

one who's rights are sought to be forfeited. WIIlianms v.

Christian, 335 So. 2d 358, 361 (Fla. 1st DCA 1976). See al so

Cabrera v. Departnent of Natural Resources, 478 So. 2d 454, 455-

456 (Fla. 3d DCA 1985). Under this principle, the Respondent
has failed to present preponderant, credible evidence that the
Petitioner's pension should be forfeited.

42. Under the above-referenced statute, an enpl oyee's

pension may only be forfeited for a "specified offense" as
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defined in the statute. It is not the crime with which a person
is arrested or charged that determnes if the pension should be
forfeited, but rather the crime for which the Defendant pled
guilty or for which he was convicted, or the conduct which he
admtted commtting. Oher than a felony offense under Section
112. 3173(2)(e)6., which relates to a public official or

enpl oyee's duties, the specified offenses for which a person's
pensi on can be forfeited are enbezzlenment, theft, bribery, and
an i npeachabl e of fense, or certain felonies contained in Chapter
838, Florida Statutes (Bribery or m suse of public office). In
this case, the Respondent did not present any conpetent evidence
that the Petitioner has been convicted of, pled guilty to, or
commtted any of those specified offenses set forth in
Subsection 112.3173(2)(e)1-5, and has conceded it is not
proceedi ng under paragraph 1-5 of that subsection.

43. Moreover, because the Respondent is proceeding, by its
own adm ssion, only under Section 112.3173(2)(e)6., as the basis
for forfeiture, the Respondent had the burden of proving by a
pr eponder ance of evidence that the conduct and conviction of the
Petitioner satisfied all elements of Section 112.3173(2)(e)6.

In addition to not proving that the Petitioner had the necessary
intent to defraud the public or the public agency for which he
acted or by which he was enpl oyed of the right to receive the

faithful performance of his duties, and in addition to failing
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to prove that the Petitioner realized, obtained, or attenpted to
realize or obtain any profit, gain or advantage for hinself or
anot her through the use or attenpted use of the powers and
duties of his enploynent position, the Respondent has failed to
present any credi bl e, persuasive evidence of the Petitioner's
job duties or responsibilities. Thus, a nexus between those
duties and the relevant acts for which he was convicted has not
been proven.

44. The Petitioner's job duties were not identified, nor
how he breached them It was proved, at nost, that the
Petitioner was a pharnaci st enpl oyed by the Departnent of
Heal th, and was convicted of illegal drug possession and that
restitution was ordered. The Respondent did not establish
specifically where he was enpl oyed, or in what |ocation his
duties were to be perfornmed, or how he cane into possession of
the codeine vis a vis his enploynent. The Respondent did not
establish that the Petitioner had the intent to defraud the
public or a public agency and the Respondent failed to neet the
statutory requirenment of proof of a nexus between the crinme and

the duties of his position. See Magyari v. City of Starke, DOAH

Case No. 06-3701 (2007); Page v. Departnent of Managenent

Services, Division of Retirenent, DOAH Case No. 05-0532 (2005);

Ellis v. Division of Retirenent, DOAH Case No. 97-1357 (1997);

and Warshaw v. City of Mam Firefighters and Police Oficers
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Retirement Trust, 885 So. 2d 892 (Fla. 3d DCA 2004) (concerning

the statutory requirenent of proof of a nexus between the crines
commtted or convicted and a public enployee and his duties and
position).

45. The Respondent did not adduce any persuasive evidence
that the Petitioner deprived his enpl oyer of sonmething of val ue
as required by the statute. The adm ssi bl e evidence presented
by the Respondent sinply did not nmake that connection. The
Respondent did not prove with any substantial, persuasive
evi dence that the Petitioner acted "willfully with an intent to
defraud" the public or his enployer, as is explicitly required
by the statute under which the Respondent is proceeding.

46. The Respondent's only witness, M. Gaines, a division
benefits adm nistrator, was not in a position to conpetently
testify regarding the Petitioner's duties at the Departnent of
Heal th and how his alleged crinme related to those duties, nor
could he testify as to the Petitioner's conduct or how it
deprived the Departnent of Health of the right to "receive the
faithful performance of his duties." M. Gaines was unable to
testify as to the notives of the Petitioner and whether he acted
"Wllfully” or "with intent to defraud"” his enployer or the
public. The Respondent failed to put forth in any other
adm ssi bl e evidence or witness who could testify regarding these

necessary statutory el enent s.
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"Chal | enge" to the unpronul gated rule

47. In its petition and its proposed recommended order,
the Petitioner raises the argunent that the potential breadth of
the "catchall" provision (Section 112.3173(2)(e)6, Florida
Statutes), is "enornous" and w thout agency clarification would
permt the agency, in its unbridled discretion, to "forfeit
pensions for virtually any felony imagi nable.” The Petitioner
then contends that an agency rule should have been promul gated
to address the paraneters of agency discretion and that the
failure to promulgate a rule or rules renders the agency wi thout
legitimate | egal authority to take action on the subject either
directly or through the adjudicatory process, citing Kerper v.

Department of Environnmental Protection, 894 So. 2d 1006, 1010

(Fla. 5th DCA 2005).

48. The Petitioner cites Section 120.54(1)(a), Florida
Statutes (2007), for the proposition that rulemaking is not a
matter of discretion for the agency and that each "agency
statenent” defined as a rule in Section 120.52, Florida
Statutes, shall be adopted by rul enaki ng as soon as "feasible
and practicable.” The Petitioner contends that if the agency
neglects to act on its rul enaki ng power and attenpts to
pronmul gate policy of general applicability on an ad hoc basis,
by orders in particular cases, then rul emaki ng nust be a

predi cate for further action and, if necessary, agency action
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shoul d be invalidated if taken w thout rul emaki ng. The

Petitioner cites General Dev. Corp. v. Division of State

Pl anni ng, Departnment of Admi nistration, 353 So. 2d 1199, 1209

(Fla. 1st DCA 1977), in furtherance of this argunent.

49. The Petitioner cannot prevail on this position for
several reasons. First, the Petitioner has not proven that the
agency here is seeking to inplenment or proceed under any "agency
statenent of general applicability” in prosecuting this case and
in carrying out its duties under Section 112.3173(2)(3)6.,
Florida Statutes. It is not operating in this proceeding on an
ad hoc basis, seeking to pronulgate a policy of general
applicability. Rather, the agency's position in this case,
regarding the statute it is attenpting to enforce, is specific
to the facts it believed with regard to the Petitioner and his
enpl oynent position and duties, and the particular felony of
whi ch he was convicted. There is no attenpt here to establish,
enpl oy, or apply any agency statenment or policy of "general
applicability," so what the agency was attenpting in this
proceedi ng does not constitute a rule, which would place the
duty on the agency to enbark on rul emaki ng before enforcing
such.

50. Moreover, this is not a properly pled and noticed rule
chal | enge proceeding. Although the Petitioner raised this

argunment in its amended petition, and although it is possible to
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hear a rule chall enge proceeding in conjunction with Section

120. 57 and Section 120.569 proceeding, the jurisdiction of the
Division of Administrative Hearings is different between the two
types of proceeding, the forner requiring a final order on a
petition filed directly with the D vision of Adm nistrative
Hearings and the latter requiring a recomrended order, with the
final order being entered by the referring agency.

51. Even if the purported rule challenge allegation raised
in the anmended petition could be deened to be at issue herein,
wi th proper notice in this 120.57(1) proceeding, (which was
w t hout objection) and even though it is possible to hear the
rule chall enge and the "substantial interest"” proceeding on a
consolidated record and to carve out the rule challenge issue
for entry of a separate final order, such is unnecessary. The
Petitioner failed to adduce any evi dence what ever in support of
its position regarding the agency purportedly acting in this
proceedi ng based upon an unpromnul gated policy of general
applicability. No evidence whatever was presented to show any
such policy being in existence or enployed in this case. The
agency was sinply acting with the factual evidence it believed
it could advance in order to attenpt to show that the statutory
el ements referenced above coul d be established. There is no
attenpt by the agency to advance any generally applicable policy

shown by the evidence in this record.
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52. In spite of its argunent in the proposed recomended
order to the contrary, the failure to advance any substanti al
evi dence of such a policy results in the effective abandonnent
of this argunent or allegation by the Petitioner. A rule
chal l enge nust be initiated by the filing of a separate
petition, directly with the Division of Adm nistrative Hearings.
It triggers its own discreet tineline for notice, hearing and
entry of a final order. Jurisdiction of an unpronul gated rule
chal | enge was not properly invoked.

53. The Petitioner has noved for an award of attorney's
fees and costs pursuant to Section 57.105, Florida Statutes, and
has gi ven the Respondent notice of such. |In order for an award
of attorney's fees and costs to be at issue, stemmng froma
proceedi ng such as this, the Petitioner nust first beconme a
"prevailing party" under that section. That cannot occur in
this case until a final order has been entered by the Respondent
agency, and/or by an appellate court. Thus, the notion for
attorney's fees and costs pursuant to Section 57.105, Florida
Statutes (2007), nust be the subject of a separate petition
filed once the Petitioner becones a prevailing party, if he
does, upon conclusion of this proceeding.

54. For purposes of the attorney's fee request or argunent
regardi ng Section 120.569(2)(e), Florida Statutes, there has

been no proof that any pleading, notion or paper in this
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proceedi ng has been filed or interposed for an inproper purpose,
such as to harass or to cause unnecessary delay or for frivol ous
pur pose or for needlessly increasing the cost of litigation.

The notion for fees and costs pursuant to Section 120.569(2)(e),
Florida Statutes, is denied.

55. Further, to the extent the Petitioner seeks an award
of attorney's fees and costs under Section 120.595(4)(a),
Florida Statutes, there has been no substantial evidence to show
that such should be awarded. That statutory provision provides
that if, upon entry of a final order, all or part of an agency
statenent violates 120.54(1)(a), Florida Statutes, then the
adm ni strative |aw judge shall award reasonable costs and a
reasonabl e attorney's fee to the Petitioner. Even had a Section
120.54(1)(a) challenge been filed by appropriate petition, there
has been no proof that there is any agency statenent of general
applicability being enployed in this proceeding and therefore no
evi dence to show that an unpromul gated, non-rule policy has been
used to support the forfeiture of retirenent benefits.

Therefore, the request for attorney's fees for purposes of
Section 120.595(4), Florida Statutes (2007), is deni ed.

RECOMVENDATI ON

Havi ng consi dered the foregoing Findings of Fact,

Concl usi ons of Law, the evidence of record, the candor and
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deneanor of the w tnesses, and the pleadings and the argunents of
the parties, it is, therefore,

RECOVMENDED t hat a final order be entered by the Departnment
of Managenment Services, Division of Retirement, finding that the
Petitioner's retirenent benefits should not be forfeited and that
all such benefits be restored.

DONE AND ENTERED this 30th day of January, 2008, in

Tal | ahassee, Leon County, Florida.

(‘
—_— T

P. M CHAEL RUFF

Adm ni strative Law Judge

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with Clerk of the
Di vision of Administrative Hearings
this 30th day of January, 2008.
ENDNOTE
1/ Al statutory references are to Florida Statutes (2003),

unl ess ot herw se not ed.

COPI ES FURNI SHED

Sar abet h Snuggs, Director

Di vision of Retirenent

Depart ment of Managenent Services
Post O fice Box 9000

Tal | ahassee, Florida 32315-9000
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John Brennei s, General Counsel

Di vi sion of Retirenent

Depart ment of Managenent Services
4050 Espl anade Way

Tal | ahassee, Florida 32399-0950

CGeoffrey M Christian, Esquire
Depart ment of Managenent Services
4050 Espl anade Way, Suite 160
Tal | ahassee, Florida 32399-0950

Thomas A. Delegal, 111, Esquire
Del egal Law O fices, P.A

424 East Monroe Street
Jacksonville, Florida 32202

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.

45



	FINDINGS OF FACT
	RECOMMENDATION
	S


